FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

February 14,

SECRETARY OF LABOR,
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) ,

Petiti oner
V.

BROKEN HI LL M NI NG COMPANY,

Appear ances:

Bef or e:

to section 110(a) of the Federal
1977, 30 U S.C

Respondent

1997

Cl VIL PENALTY PROCEEDI NGS

Docket No. KENT 94-1199
A. C. No. 15-14959-03561

Docket No. KENT 94-1200
A. C. No. 15-14959-03562

Docket No. KENT 95-240
A.C. No. 15-14959-03569

Docket No. KENT 95-310

A.C. No. 15-14959-03570
M ne No. 3
DECI SI ON

Ofice of the Solicitor, Nashville, Tennessee,
the Petitioner;
No appear ance for Respondent.

Judge Maurer

Thomas A G oons, Esq.,

STATEMENT OF THE CASE

U. S. Departnent of Labor,

f or

These proceedi ngs concern proposals for assessnent of civil
penalty filed by the petitioner against the respondent pursuant

" 820(a),

M ne Safety and Heal th Act of
seeking a total

civil penalty

assessnent of $26, 300 for eight alleged violations of the
mandatory safety standards found in 30 C F.R Part 75.

hear i
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t hem

is held to be in default,
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ng.
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on January 9,
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1997, and while the

in this decision,

In view of the
t he hearing proceeded w thout
r espondent
and is deened to have waived its



opportunity to be further heard in this matter.

| SSUE

The issue presented in these cases i s whether the petitioner
has established the violations cited, and, if so, the appropriate
civil penalty that should be assessed for the violations.

M5HA:s CASE

The petitioner presented oral and docunentary evi dence on
the record at the hearing through the inspectors who issued the
citations and orders at bar. Based on all the evidence
presented, | conclude and find that the violations have been
establ i shed, and accordingly, the contested citations/orders are
affirmed as issued.

RESPONDENT:=S FAI LURE TO APPEAR AT THE HEARI NG

The record in this case indicates that after numerous
unsuccessful attenpts to contact M. Hobart Anderson, the
Presi dent of Broken Hi Il M ning Conpany, by telephone, to set-up
atrial date in these nmatters, a Notice of Hearing dated
Decenber 19, 1996, setting these cases down for hearing in
Pai ntsville, Kentucky, on January 9, 1997, was received by
respondent on Decenber 23, 1996. A green postal receipt card for
certified mail is included in the record of this case.

M. Anderson has sonmewhat of a track record at the
Comm ssion for uncerenoni ously dropping out of participation in
t hese cases short of their conclusion. Relatively recently, on
May 3, 1996, the Comm ssion had occasion to dismss his appeal
(direction for review vacated) in Docket No. KENT 94-972 for his
failure to file a brief or proffer a reason for his failure to do
so. Broken Hll Mning Co., Inc., 18 FMSHRC 679 (1996).

As previously stated above, the hearing proceeded in the
respondent:=s absence after waiting an additional hour beyond the
schedul ed starting tine. The Secretary put in his case and then
by counsel, noved that a default judgnent be entered agai nst
t he respondent pursuant to Comm ssion Rule 66(b), 29 C.F. R
" 2700.66(b),* and that the eight citations/orders at bar be
affirmed and that the proposed civil penalty of $26, 300 be
assessed agai nst the respondent.

'/'29 CF.R " 2700.66(b) provides as foll ows:

Failure to attend hearing. If a party fails to attend a
schedul ed hearing, the Judge, where appropriate, may find the
party in default or dismss the proceeding wthout issuing an
order to show cause.




Under the circunstances in this record, | conclude and find
that the respondent has waived its right to be heard further in
this matter and that it is in default, and that the violations,
as all eged, have been proven by a preponderance of the evidence,
and that it is appropriate to assess the respondent the proposed
civil penalty of $26, 300.

ORDER

Respondent is ORDERED TO PAY a civil penalty of $26,300 to
MSHA wi thin 30 days of the date of this decision and upon receipt
of paynent, this matter is DI SM SSED.

Roy J. Maurer
Adm ni strative Law Judge

Di stribution:

Thomas A. G oonms, Esqg., Ofice of the Solicitor, U S. Departnent
of Labor, 2002 Richard Jones Road, Suite B-201, Nashville, TN
37215-2862 (Certified Mil)

Hobart W Anderson, President, Broken Hill M ning Conpany, Inc.,
P. O Box 356, Sidney, KY 41564 (Certified Miil)
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